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Summary 

Congress, through the Senate’s constitutional responsibility to ratify treaties, 
plays a central role in U.S. negotiations on multilateral and bilateral investment 
treaties (BITs). Bilateral investment treaties are nation-to-nation agreements, which 
set out rules governing the mutual treatment of foreign investment. Since the early 
1980s, the United States has used BITs as it main international negotiating vehicle 
to protect private U.S. investments abroad. This focus reflects U.S. frustration with 
international efforts by developed and developing economies to formulate a set of 
standards governing the treatment of foreign investment. A burst of foreign 
investment in the 1990s, however, spurred the developed economies to renew their 
efforts to forge an international set of standards on foreign investment in the form of 
a Multilateral Agreement on Investment (MAI). Such an agreement would aim to 
reduce the remaining obstacles to foreign investment, to stem the growth of 
investment subsidies being offered by many developing economies, and to protect 
developed nations’ overseas investments. 

As prospects grow for a new multilateral investment agreement, some groups 
within the United States are scrutinizing foreign investment agreements to determine 
their impact on the domestic economy. In particular, they are concerned that the 
current regime of bilateral investment treaties is negatively affecting domestic 
investment spending by U.S. firms, the U.S. international trade position, and the 
growth of domestic U.S. jobs. Since multilateral and bilateral investment treaties 
lower the risks involved for firms that invest abroad, some observers believe these 
treaties may encourage firms to invest more overseas, shifting jobs out of the United 
States and potentially lowering the firms’ share of traditional investment spending 
done in the United States. Eventually, they argue, reduced levels of investment 
spending will lead to fewer jobs and lower incomes in the United States relative to 
economies abroad. 

Analysis to date, however, indicates that foreign investment treaties, by 
themselves, have little, if any, influence on foreign investment spending as a whole. 
Instead, such treaties may alter the composition of overseas investing by influencing 
U.S. firms to increase their investment spending in some developing countries, 
particularly those with bilateral investment treaties, at the expense of other 
developing economies, but not likely at the expense of domestic investment 
spending. Additionally, recent analyses indicate that employment among foreign 
subsidiaries, especially among economically developing countries, is not a close 
substitute for employment in the United States. In most cases, investment spending 
abroad by U.S. multinational firms is due to favorable economic conditions. 
Investment treaties apparently shift employment demands within multinational firms 
among subsidiary operations in developing nations with similar levels of economic 
development and labor skills, but not necessarily at the expense of employment at 
the U.S. -based parent firms. 
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Overview and Summary 

Congress, through the Senate’s constitutional responsibility to ratify treaties, 
plays an active role in developing and implementing the nation’s policy on direct 
investment. Over the last two decades, part of this role involved ratifying bilateral 
investment treaties (BITs) as the United States and other developed economies relied 
predominantly on such BITs as negotiating tools. Generally speaking, BITs are 
nation-to-nation agreements, which set out rules governing the mutual treatment of 
foreign investment. The developed economies of the OECD (Organization for 
Economic Cooperation and Development) turned to BITs in the 1980s to protect 
their direct investments 1 abroad after their attempts to develop an international set 
of rules on foreign investment through international organizations either failed, 
stalled, or delivered meager results. In most cases, these efforts were rebuffed by a 
large number of developing countries, which viewed foreign investment with 
suspicion. 

With capital in short supply in the 1 990s, however, many developing economies 
dropped their opposition to foreign investment and started offering financial and tax 
subsidies to foreign firms willing to invest. This policy shift sparked a surge in 
direct investment abroad by the developed countries and a boom in the number of 
BITs. As the number of BITs multiplied, the United States and other OECD 
countries resolved to develop an international set of rules on foreign investment. 
Presently, the OECD countries are engaged in discussions over a proposed 
multilateral agreement on investment (MAI). 2 According to the Negotiating Group 
on the MAI, the MAI is expected to be much broader in scope than most BITs and, 
therefore, largely will replace the BITs in practice for relations between countries 
that join the MAI. Nevertheless, there may be specific provisions in individual BITs 
that are of value to investors. In such cases, the MAI would not prevent investors 
from maintaining those provisions. 3 



1 The United States defines direct investment abroad as the ownership or control, 
directly or indirectly, by one person (individual, branch, partnership, association, 
government, etc.) of 10% or more of the voting securities of an incorporated business 
enterprise or an equivalent interest in an unincorporated business enterprise. 15 CFR § 
806.15 (a)(1). 

2 For additional information, see CRS Report 97-469, Multilateral Agreement on 
Investment: Implications for the United States , by James K. Jackson, updated October 7, 
1997. 

3 Ley, Robert. The Scope of the MAI. Available at the OECD site on the Internet: 
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